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Gurrent Vopics. 


HE fairness, not to say magnanimity, of 
the terms of peace proposed by the 
United States to defeated Spain is likely to 
be the better appreciated when some of the 
leading facts connected with recent wars and 
Fol- 


lowing the practice in vogue during the past 


their terms of settlement are recalled. 


forty or fifty years, of exacting money in- 
demnity from the conquered foe, this country 
might have demanded some hundreds of mil- 
lions as a compensation for the cost of carry- 
ing on the war, and this in addition to the 
territory the surrender or ceding of which 
has been demanded. But it did not see fit to 
assess the costs of the war upon the defeated 
nation to any greater extent than is involved 
in the relinquishment of territory. The fact 
has been pointed out that the practice of ex- 
acting money from the defeated nation is, in 
its present form, somewhat modern. In 
ancient times the victor despoiled the enemy, 
sacked cities and took whatever of value he 
could carry away; now he respects private 
property, but he makes the conquered nation 
pay the cost of the war. In either case the 
practice is analogous to that of civil courts, 
which assess costs of litigation upon the de- 
feated party. An English contemporary 
says with reference to famous war indem- 
nities : 

The four greatest wars of the last thirty-five 
years have all been followed by exactions of this 
kind. After Prussia defeated Austria in the 
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“ seven weeks’ war” of 1866, she demanded of her 
adversary 20,000,000 thalers, or about £3,000,000 
sterling, a modest sum as indemnities go. She 
made similar exactions also from the States which 
allied themselves with Austria. This was in ad- 
dition to territorial concessions. 

Five years later France was defeated ‘by Prussia, 
and besides being compelled to give the provinces 
of Alsace and Lorraine, was forced to pay her 
victorious enemy the enormous sum of £200,000,- 
ooo sterling. Payment was to be extended over 
four years, and German garrisons were to be re- 
tained in France until the whole was paid, but the 
splendid patriotism of the French people enabled 
the government to anticipate the payments, and 
the last German soldiers left France in July, 1873. 

Again, Russia, after defeating Turkey in 1878, 
claimed, in addition to territorial concessions, a 
money indemnity of 300,000,000 rubles. A consid- 
erable part of this amount Turkey still owes to 
Russia. In like manner Japan, following the ex- 
ample of European nations, exacted from China 
in 1895 a war indemnity of more than $100,000,000, 
and millions more for surrendering her claim on 
the Liaotung Peninsula. This was in addition to 
the cession of the island of Formosa. Such ex- 
actions from a defeated nation, whose resources 
are already nearly exhausted by the strain of war, 
seem severe, but if it is desirable that litigation be 
made not too easy and inexpensive to those who 
have a disposition to indulge in it, it is vastly more 
important that nations be deterred from entering 
upon war on slight provocation. 


Those who hope or believe that Spain will 
emerge from her present troubles stronger 
and with a more stable government than 
ever, because she will be relieved of the in- 
cubus of her colonies, are likely to receive a 
rude shock by perusing an article in the 
Fortnightly, written by one who signs him- 
self “ A Spaniard,” and 
knows whereof he speaks. 


who apparently 
This writer de- 
clares that the burden of taxation in Spain 
after the war will be frightful. The public 
debt, swollen by the expenses of carrying on 
the hopeless and unequal contest, will foot 
up more than $2,000,000,000, the annual in- 
terest charge upon which will amount to 
$140,000,000. At the same time the entire 
national revenue in prosperous years has 
not been much in excess of $150,000,000. 
Other factors to be reckoned with are the 
destruction of those industries which the 
colonies have been made to support, turning 
thousands of operatives out of employment, 


118 


THE ALBANY LAW JOURNAL. 











and the setting adrift of fully 100,000 soldiers, 
with 30,000 officers added to the retired list. 
When, says this writer, all these helpless 
multitudes begin to feel the pinch of hunger 
the “tocsin of the revolution” will be 
sounded, and it will depend upon the army 
whether Spain shall be Carlist or Republican. 
The outlook for the Spanish nation, from 
whatever point of view, appears to be in- 
evitable bankruptcy, social and industrial up- 
heaval, and the red flag of revolution. 


Judges are not infrequently the objects of 
verbal assaults, but murderous attacks, such 
as that upon Judge Parry, while sitting in 
his court at Manchester, England, are hap- 
pily somewhat rare. The facts of this out- 
rage are given elsewhere in this issue of the 
JourNaL. They show how easily judges can 
be made targets of in courts. The St. James’ 
Gazette recalls the fact that the latest prior 
attempt on the life of an English judge was 
that in which the late County Court Judge 
Bristowe was shot by a disappointed suitor 
in 1892. He carried the bullet in nis body 
till his death, which toox place last vear. 
Judge Parry is quite a young man, who, 
after a very successful career as a member of 
the local bar at Manchester, was appointed a 
County Court judge, within ten years of his 
call at the Middle Temple, in 1885. He was 
one of those who, like the late Lewis Car- 
roll and Lord Brabourne, found recreation 
from pursuits, more universally recognized 
as intellectual, in writing fairy stories for 
children. The lesson of the murderous out- 
rage committed upon him is that of greater 
vigilance on the part of court attendants. In 
this case, however, the difficulty of ade- 
quately protecting the person of the court 
was increased by the fact that the tribunal 
was one of those in which the presence of 
criminals was not provided for, and the ad- 
ditional circumstance that the assault was 
committed by one of the court bailiffs him- 
self. 


At the beginning of the forty-eighth year 
of that old and time-honored institution of 
learning, the Albany Law School, an im- 





portant announcement is made. We refer to 
the decision of the trustees and faculty that 
a two years’ course of legal instruction shall 
be established, beginning at the opening of 
the school year, September 20, 1898. It 
should be explained that it is not the inten- 
tion, for the present at least, to disturb the 
existing arrangements for a single year's 
course, as the course prescribed in the cir- 
cular of information will be given as usual 
with a 


during the school 1898-99, 


junior class in addition. 


year 
The latter will be 
organized at the opening of the fall semester, 
and the work of the year as to it will be so 
arranged as to give its members a two years’ 
course, making it the senior class in the fall 
of 1899, without at the same time affecting 
the work of those entering upon the course 
of study extending over a single year. In 
accordance with the plan perfected, the 
junior class will have two hours of class 
work each day, consisting of one hour of 
drill from text books and one hour by way of 
lecture in combination with examination of 


cases. The topics for the year will be Ele- 
mentary Law, Contracts, Domestic Rela- 
tions, Personal Property and Torts. This 


class will be open to any law student who has 
filed a certificate of clerkship with the Court 
of Appeals. He must thereafter comply 
with the requirements of the State Board of 
Regents as to a law student’s certificate. 
The hours for lectures for the junior class 
will be arranged, so far as possible, so as not 
to conflict with the business engagements of 
lecturers or students. The official announce- 
ment says: 

“ Beginning with the school year, com- 
mencing September, 1899, an examination 
will be required from all students desirous of 
entering upon the studies of the second or 
senior year, who have not been members of 
the junior class. This examination will be of 
the same character as that required from 
members of the junior class during the 
school year, at the close of each semester. 
It is the expectation of trustees and faculty 
that in thus arranging a course of study it 


will be adapted to students just entering 
upon their study, by enabling them to pursue 
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them for two years, and will at the same 
time enable students as now to receive the 
benefit of a single year’s training, whenever 
sufficiently advanced to enter the senior 
class, and unable to or not desiring to take 
a longer course of study at a law school. 
While it is not intended that the additional 
year’s work to be taken by those desiring to 
do so, and who wish to be candidates for a 
degree, shall in any wise interfere with the 
work of the school by way of preparation for 
the examination and admission to the bar of 
those who may still desire to avail themselves 
of only a single year’s study, yet the faculty 
earnestly recommend to all students in a 
position to do so attendance during the en- 
tire course. Attendance during the two 
years’ course, and compliance with its re- 
quirements, including examinations, will en- 
title the student to the degree of LL. B., 
which has not of late been conferred by the 
school, as the Board of Regents are of opin- 
ion that this degree should represent more 
than a single year’s attendance at a law 
school, in which view this school has cheer- 
fully acquiesced.” 

The action taken seems, from every point 
of view, wise, and it cannot fail to add still 
further not only to the popularity, but to the 
practical usefulness, of this old and honored 
institution, which numbers among its gradu- 
ates many of the most eminent members of 
the legal profession throughout the United 
States. 

While the so-called Criminal Evidence 
Bill now pending in the British parliament 
has been read a third time in the house of 
commons, and appears to stand a good 
chance of being enacted, this advanced stage 
of its progress has not been reached without 
encountering a great deal of opposition from 
many sides. The bill merely allows accused 
persons to testify in their own behalf — 
something which, strangely enough, the ex- 


isting English law does not permit. One of 
the most notable incidents of the debate 


upon the bill was the adherence of the gov- 
ernment to the proposal that a prisoner 
should be permitted to appear before the 





grand jury and testify. As the Solicitors’ 
Journal says: “ There is a certain plausibility 
in the idea that a man who has been prose- 
cuted without reason should be able to clear 
himself at once before the grand jury, so as 
to avoid the indignity of a public trial; but 
the proposal, had it been carried, would have 
effected a change in criminal procedure far 
greater than that already contemplated by 
the bill. It is the function of the grand jury 
to say whether, upon the evidence adduced 
for the prosecution, there is a prima facie 
case against the prisoner, but they could not 
receive the evidence of the prisoner himself 
without exceeding their province and inquir- 
ing into the absolute truth of the charge 
against him. It would then be difficult to 
stop at the prisoner’s evidence, and the func- 
tions of the grand and the petty jury would 
become very seriously confused. This dan- 
ger was seen in time for the proposal to ba 
rejected. The limits on the right of cross- 
examining the prisoner were also discussed. 
Under the bill in its present form the cross- 
examination as to previous offenses is limited 
to cases in which the prisoner has given evi- 
dence of good character, while questions as 
to previous offenses may be put to any wit- 
ness if the defense is so conducted as to cast 
imputations on the character of the prose- 
cutor or of the witnesses for the prosecu- 
tion.” Those most strenuously opposed to 
the reform have insisted that it would work 
to the prejudice of suspected persons, not- 
withstanding the fact that under the present 
English system many accused persons are 
known to have suffered through their in- 
ability to tell their own story to the jury. 
There is certainly no reason to suppose that 
the right to testify will result in the convic- 
tion of more persons than it would assist in 
freeing. Owing to its proverbial conserva- 
tism, the legal profession of England and 
Ireland — although the bill does not apply 
to the latter country — are strongly opposed, 
as a whole, to the reform, and this in spite 
of the excellent results of the time-honored 
practice in America under which a prisoner 
is not compelled to testify, and his failure to 
do so is not allowed to prejudice the jury in 
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any way, or to be construed into a presump- 
tion of guilt. In its present form the bill 
appears to be right in all respects, and it is 
to be hoped that in the interests of justice 
there will be no unnecessary delay in its final 
enactment. 





>———— 


Rotes of Cases. 


Embezzlement by Agent of Corporation — Right 
to Part of Sum Taken as Commission. — In Stone 
v. Commonwealth, decided by the Court of Ap- 
peals of Kentucky in June, 1898 (46 S. W. R. 721), 
it was held that one who receives money, a portion 
of which belongs to himself, as a commission, and 
which he is entitled to retain as such, is not guilty 
of embezzlement, though he converts the whole to 
his own use. 

The court said: 

The appellant was tried and convicted for em- 
bezzlement of the funds of the National Life Asso- 
ciation of Hartford, Conn., under the following 
statute: “If any officer, agent, clerk or servant of 
any bank or corporation shall embezzle, or fraud- 
ulently convert to his own use or to the use of 
another, bullion, money, bank notes, or any effects 
or property belonging to such bank or corporation 
or other corporation or any person, which shall 
have come to his possession or been placed in his 
care or under his management as such officer, 
agent, clerk or servant, he and the person to whose 
use the same was fraudulently converted, if he 
assented thereto, shall be confined in the peniten- 
tiary not less than one nor more than ten years” 
(Ky. St., § 1202). On the trial it appeared that 
appellant was the regular agent at Owensboro for 
the Fidelity Mutual Insurance Company of Phila- 
delphia; but learning that certain risks might be 
written in the Hartford company which could not 
be accepted in his own company, he, in connection 
with one Gant, who was an agent for the New 
York Equitable, procured an application for a 
$10,000 policy from one Thomas Soaper, appellant 
having first obtained permission and authority to 
do so from Gathright, the State agent of the Hart- 
ford company at Louisville. The application was 
signed ‘by appellant as solicitor, and Gathright was 
informed at the time it was forwarded to him that 
Soaper’s note, amounting to $688, would be taken 
and discounted, and after retention of forty per 
cent. thereof for appellant and Gant’s share, the 
balance would be sent to Gathright. The applica- 
tion was forwarded to the company by Gathright, 
and the risk accepted, and the policy issued. There- 
upon appellant and Gant discounted the Soaper 
note, which was payable to appellant, at one of the 
banks of the city. Of the proceeds Gam was paid 
his twenty per cent. Appellant then appears to 
have bought New York exchange, to the amount 





of sixty per cent., to be sent to Gathright, who, it 
seems, was to retain thirty per cent., leaving thirty 
per cent. for the company. He left the country, 
however, and the money was never sent. 

It is clear, we think, that appellant was not, 
within the meaning of the statute, the agent of the 
Hartiord company, having in his possession, care 
or management money, bonds, notes or effects be- 
longing to that company. The company never had 
him employed, and heard nothing of him, beyond 
seeing this name on the application as solicitor. 
The simple arrangement was that appellant and 
Gant, as solicitors under special contract with 
Gathright, were to forward the application of 
Soaper to Gathright, take the note of the insured, 
and, as joint owners of the proceeds, discount the 
paper, and forward the balance to other owners. 
The rule seems to be well settled that “in all cases 
where one receives money, a portion of which be- 
longs to himself as a commission on the whole 
amount, he is not guilty of embezzlement, though 
he converts the whole to his own use” (6 Am. 
and Eng. Enc. Law, 475), and numberous cases 
cited. It is different if the whole fund collected be- 
longs to the company, the agent getting his com- 
mission in the nature of a rebate out of the sum 
actually paid over (Clark v. Com. [Ky.], 29 S. W. 
973). We do not think section 633 of the statute. 
under the head of “ Private Corporations,” and 
defining and regulating the conduct of insurance 
companies in this State, and providing that, not- 
withstanding an application for insurance may pro- 
vide that the solicitor is agent of the insurer, he is 
yet the agent of the company, has any sort of ap- 
plication to the statute on embezzlement. Under 
the state of case presented, the peremptory in- 
structions to find appellant not guilty should have 
been given. 

Negligence — Street Railways — Contributory 
Negligence — Right of Way on Street. —In 
Smith v. Electric Traction Co., decided by the 
Pennsylvania Supreme Court, March 31, 1808, it 
was held that where the plaintiff, acting on the 
assumption that, if he reached the crossing first. 
he was entitled to pass over the street ‘before the 
car, and the duty of avoiding a collision rested 
entirely with the defendant, and with a full knowl- 
edge of the situation he places himself in a position 
of manifest danger, he is clearly guilty of con- 
tributory negligence; while street railway com- 
panies have not the exclusive use of their tracks at 
crossings or other parts of the street, their rights 
are superior to those of the public. 

The court said in part: 

The facts in the case before us are fully and 
clearly stated in the opinion of the learned judge 
who tried it, and a brief reference to them is suffi- 
cient to distinguish the case from Callahan v. 
Traction Co. The plaintiff was driving at night in 
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a dark covered wagon in a city street. At the dis- 
tance of seventy-five feet from the track he could | 
have seen the car. He did see it when he was fifty 
feet from the track. It was heavily loaded, and 
was approaching on a down grade. He saw it 
again as his horse was about to step on the track, 
and noticed that it was near him, but he went on 
even without quickening the pace of his horse. 
One of his witnesses testified that the car was 
within twenty feet of him when he drove in front of 
it, and the plaintiff said it was “ pretty near,” and, 
“I seen it, but I thought I could get away. The 
car was supposed to step.”” The car was so near 
that the witnesses who saw the occurrence seem to 
have expected a collision, and it was running so 
slowly that it was stopped within a few feet of the 
place of the accident. 

The plaintiff evidently acted on the assumption 
that if he reached the crossing first he was entitled 
to go on, and that the duty of avoiding a collision 
rested entirely with the motorman; and acting on 
this assumption, with a full knowledge of the situ- 
ation, he placed himself in a position of manifest 
danger. A clearer case of contributory negligence 
than this it would be difficult to find. While street 
railway companies have not the exclusive use of 
their tracks at crossings or other parts of the 
street, their rights are superior to those of the 
public. ** Their cars have the right of way, and it 
is the duty of the citizen, whether on foot or in 
vehicles, to give unobstructed passage to the cars. 
This results from two reasons: First, the fact that 
the car cannot turn out or leave its track, and 
secondly, for the convenience and accommodation 
of the public. These companies have been char- 
tered for the reason, in part at least, that they are 
a public accommodation. The convenience of an 
individual, who seeks to cross their tracks, must 
give way to the convenience of the public. It 
would be unreasonable that a car load of passen- 
gers should be delayed by the unnecessary obstruc- 
tion of the track by a passing vehicle.” (Ehrisman 
v. Ry. Co., 150 Pa. 180.) This rule had before 
been applied in Thomas v. Ry. Co. (132 Pa. 504), 
Warner v. Ry. Co. (141 Pa. 615), and Carson v. 
Ry. Co. (147 Pa. 219), and has since been followed 
in Omslaer v. Traction Co. (168 Pa. 519) and 
many other cases. 


— - — 


WHAT THE ‘‘CUBAN DEBT” IS. 


ROM the start it was seen that the “ Cuban 
debt” offered one of the most difficult prob- 
lems connected with the settlement of the Cuban 
question, and those who are most familiar with this 
phase are least likely to make sweeping statements 
in regard to it, says the Philadelphia Press. In- 
ternational law is perfectly clear on the matter. 
No territory is relieved from the just charge of a 
public debt by internal revolution or external con- 








quest. The public creditor looks to the territory, 
and any new government is liable for the just and 
lawful issues of a previous government. The 
European practice is clear on this point, and com- 
mon justice points in the same direction. 

But with a territory as with an individual, some- 
thing more is needed than the assertion of a debt 
to establish its validity, and this becomes especially 
necessary where the power of incurring debt was 
in one hand and the title to the property charged 
in another. Courts apply an altogether different 
principle to debts incurred by a guardian for his 
ward from that applied to debts incurred by an 
individual on his ‘own account, and Spain has 
throughout had control of debt-creating power, 
while the property charged, Cuba, thas had no 
authority in the matter, and been in the position 
of a ward. 

Spain recognized this principle herself twelve 
years ago, when the Spanish treasury began the 
refunding of the * Cuban debt.” The Cuban debt 
at the opening of the present war consisted of 
three classes of bonds and a floating debt in addi- 
tion. The first of these bonds was created in 1886, 
to take up previous obligations, and the issue 
authorized was $124,000,000 six per cent. gold 
Of thts issue, February 1, 1898, 1,179,700 
bonds were out, with a par of $117,970,000, requir- 
ing $7,078,200 for interest and $760,000 a year for 
their sinking fund. This issue was intended to 
vake up a long series of obligations, most of them 
incurred during the insurrection, 1868-1878, some 
incurred earlier and some due to deficits after the 
peace was declared. Even at this time there was 
also a floating debt of $35,000,000 or more, and an 
English consular report in August, 1889, put the 
entire Cuban debt at $186,000,000. 

Called a “ Cuban debt,” Spain recognized the 
true character of the obligation by providing in 
the bonds themselves that the bonds were a lien 
on the Cwban customs, on all the revenues of the 
island, and, most important of all, the Spanish 
treasury itself. In other words, in profound peace 
Spain recognized the alleged Cuban debt as a just 
lien on Spanish resources and indorsed the entire 
issue. By 1890 Spanish credit had improved, and 
it was deemed possible to float a five per cent. gold 
bond. The Cortes — for all these bonds are issued 
on acts not of the Cuban government, but of the 
Spanish national legislature — provided for an is- 
sue of $175,000,000 of five per cent. bonds, again 
having as their first security Cuban revenues, and 
as their second the guarantee of the Spanish treas- 
ury. Of this issue $35,000,000 was to be used to 
take up a floating debt and the rest to convert the 
previous six per cent. bonds. 

Conversion was never carried out. The floating 
debt was funded, and the Cortes directed that the 
remainder — about $140,000,000 — be used to pay 
the expense of suppressing the insurrection which 


bonds. 
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broke out in 1895. Two weeks before the Maine 
blew up, February 1, 1898, 1,717,100 bonds of this 
1890 issue were out with a par of $171,710,000. 
This issue has nearly all been deposited with the 
Bank of Spain and Barcelona bankers to get ad- 
vances to prosecute the war. It is all, so to speak, 
ear-marked as to its use. It is about as much a 
just charge on Cuba as the expenses of a guardian 
in a lawsuit against his ward would be a just lien’ 
on the ward’s estate. A guardian might easily 
have in his hands property of his ward which he 
could use in suing his ward, but any court would 
make short work of his attempt to charge his 
ward’s estate with this expenditure. 

Both the 1886 and the 1890 issues being ex- 
hausted, a third issue was made of “ Cuban” debt, 
but this time none of the security was Cuban. 
While issued by the Cuban treasury under a Span- 
ish law, the bonds (issued 1896-7-8) on their face 
are a lien on the Spanish customs over and above 
the guarantee of the Spanish treasury. Not only 
the Spanish customs revenue, but <lso special and 
temporary duties on spirits, sugar and colonial 
products, are pledged for these bonds. The issue 
was to ‘be $160,000,000 of five per cent. bonds, pay- 
able in paper. 
Cuban resources. 
the royal decree issuing these bonds plainly de- 
clared that the time had come for the Spanish 
treasury ‘temporarily’ to assist the Cuban fisc 
though with the expectation that 
some day be reimbursed. 

These three Cuban loans aggregate $449,680,000, 
calling for $17,543,700 in gold and $26,300,000 in 
paper for annual interest and sinking fund charges. 
All are issued on the guarantee of the Spanish 
treasury, the last has no security but Spanish cus- 
toms, and it is a matter of public notoriety that 
the proceeds of the last two were used in suppress- 
ing Cuban revolt, while the same can be logically 
proved of the first issue. Even these issues are not 
the measure of Cuban debt, as official Madrid 
papers declared last January that the ‘“ Cuban” 
treasury had a floating debt of $70,000,000 January 
1, 1898. 

As under Spanish bookkeeping all colonial ex- 
penses, including troops and fleet employed in the 
colony, are charged to the colonial treasury, the 
alleged * Cuban debt ’’ must to-day, on the Span- 
ish books, be near $700,000,000. But the bonded 
indebtedness is the chief matter to consider. If 
this had been kept distinct as to its objects, a 
strong plea could be made for bonds issued, as 
some were for local improvements, a plea less 
strong for bonds to meet civil deficits and none 
whatever for military expenditures. But Spain 
has maintained no such distinction. The whole 
debt has been lumped. All has been treated by 
Spain as a just ultimate charge on Spain. As an 
historical fact, the overwhelming bulk has paid for 








No pretense was made of pledging | 


Both the statute authorizing and | 


Spain woud | 
| establishes that Ellen Donnelly, defendant's in- 





Spanish military operations, and all has been in- 
curred Spanish The 
guardian, to resume our figure, in endeavoring to 


under maladministration. 
charge his ward's estate when settling day arrives, 
does not come into court with clean hands or a 
just claim, and no court would accept his plea. 

Neither in law nor in equity 1s the “ Cuban 
debt ” a just charge on Cuban territory. 


o———— 


GIFT CAUSA MORTIS. 


DELIVERY ABSOLUTELY ESSENTIAL. 

New York SuPREME Court -— APPELLATE 

Diviston — SECOND DEPARTMENT. 

July, 1808. 

Present: Hons. Wi_t1am W. Goopricu, P. J.: 
EpGar M. CuLLEN, WILLARD BarTLETT, EDWARD 
W. Hatcu and JoHN Woopwarp, JJ. 

FRANK J. PARTRIDGE, as guardian ad litem oi 
Frank and Clinton Partridge, infants under 
the age of fourteen years, respondent, v. MAr\ 
A. KEARNS, as administratrix of Ellen Don- 
nelly, deceased, appellant. 

Appeal from a judgment in favor of the plaintiff 
and against the defendant. 

Athelstan Vaughan for appellant; William Van 
Wyck for respondent. 


Woopwarp, J.— The evidence in this case 
testate, about four weeks prior to her death, gave 
into the possession of Mrs. Cecilia Conroy a cer- 
tain note or writing for $200, to be safely kept 
until the said Ellen Donnelly, who then resided in 
Astoria, should be able to go to Brooklyn. There 
was some evidence tending to establish that she at 
this time declared her intention to give the said 
note to Mrs. Partridge, mother of the infants, for 
their benefit, but no directions Wure given to Mrs. 
Conroy at this time except that she was to hold 
the note until the said Ellen Donnelly should be 
able to go to Brooklyn. Two days prior to the 
death of the said Ellen Donnelly, the evidence is 
that the deceased told Mrs. Conroy that two of he: 
searching for the note; that 
were searching high and bow for it, her nieces 
were, Mary A. Kearns and Lizzie Kearns, a sister 
She 
told me they were searching high and low for the 


nieces were * they 


of Mary, not one of the makers of the note. 


note, for me to give it to no one but to Nellie, 
and that when she was dead for me to give it to 
her for Frank and Clinton. I gave it to Nellie, 
Ellen Partridge.” In answer to a question by the 
court whether this conversation occurred at the 
time of the delivery of the note, the witness an- 
swered: “ No, sir; she was able to go around, and 
she came into my house with the note. Q. But she 
was then sick? A. She was sick; yes, sir. Q. And 
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said she thought she wouldn’t recover? A. Not at 
that time; when she brought the note in to me she 
expected to come to Brooklyn.” 

There is no dispute as to the facts, and the only 
question necessary to decide in this case is whether 
the facts as established are sufficient to constitute 
a gift causa mortts. 
do not. 


We are of \opinion that they 
It is probably true that Ellen Donnelly 
intended that this note should be delivered to the 
mother of these infants for their benefit, but some- 
thing more than an intention is necessary to estab- 
lish a gift causa mortis. It is necessary to show 
not only the intent, but the acts which carry out 
and consummate the intention. “ To constitute a 
valid gift,” say the court in the Matter of Bolin 
(136 N. Y., at page 180), “there must have been 
the intent to give and a delivery of the thing. The 
evidence must show that the donor intended to 
divest herself of the possession of her property, 
and it should be inconsistent with any other inten- 
tion or purpose.” In the case at bar there was no 
“ delivery of the thing.” It was given into the cus- 
when the intestate contemplated not her death, but 
a visit to her relatives in Brooklyn. Subsequently, 
and two days prior to her death, she told Mrs. 
Conroy to deliver “the note” to Mrs. Partridge, 
but this direction to deliver was not accompanied 
by any delivery to Mrs. Conroy, who was, at best, 
but a mere agent of the intestate; and the trans- 
action is utterly lacking in the essentials of a valid 
giit causa mortis. 

“ An intention to give, evidenced by a writing, 
may be most satisfactorily established,” 
court in the case of Wadd v. Hazelton (137 N. Y.. 
at page 219), ‘‘and yet the intended gift may fail 
because no delivery is proved. And where an in- 


ing which fails ‘because of its non-delivery, the 
court will not and cannot give effect to an intended 





roy was directed to give the note to Mrs. Par- 
tridge for the use of her children, after the death of 
the intestate. This was not a consummated gift; 
there was no delivery of the thing directed to be 
given, and none of the formality necessary to pass 
title. 
possession is of no consequence; there is nothing 
to show that this dying woman had this particular 
note in mind, and even if she did, a direction to 
deliver it after her death did not constitute a gift. 
It was within her control up to the moment of 
her death; she could at any time have given a 
different direction, and after her death it became 
a part of her estate, to be administered, in the ab- 
sence of a valid will, as the law directs. 

* Delivery,” say the court in the case of Jackson 
v. Twenty-third St. Railway Co. (88 N. Y., at page 
526), “is essential to constitute a valid gift. The 
delivery must be such as to vest the donee with the 
control and dominion over the property, and to 


That Mrs. Conroy had a certain note in her 


absolutely divest the donor of his dominion and con- 


' trol, and the delivery must be made with the intent 
tody of Mrs. Conroy for safe keeping at a time 


say the | 


to vest the title of the property in the donee.” 

The only distinction between the two classes of 
gifts is that a gift causa mortis is liable to revoca- 
tion by the donor if he survives; in other respects, 
to be valid, they must have essentially the same 
elements. 

There was no delivery in the case at bar. The 
only direction given to the custodian of the note 
was that it was to be delivered after the death of 
the donor, thus clearly indicating a determination 
to keep the property within her control until her 
death, and this intention is inconsistent with the 
idea of a gift, and comes within the scope of a will, 
which the law demands shall be executed with due 


formalities. 
tention to give absolutely is evidenced by a writ- | 


absolute gift by construing it to be a declaration of | 


trust and valid, therefore, without a delivery.” 
The same doctrine is held in the case of Beaver 

v. Beaver (137 N. Y.), where the court, at page 

67, say: ‘““As the present case stood, upon the 


findings and the evidence, only the intention to | 


make a gift was proved. That was an element in 
the transaction which, however satisfactorily estab- 
lished, was rendered of no effect by a failure of 
any proof of delivery to, or of acceptance by, the 
intended donee. There was not a fact to support 
a conclusion of the creation of a trust, nor a fact 
to show the existence of a mutual disposition of 
the minds of the parties at any time in relation to 
the matter, from which the idea of a gift, perfected 
by some act of delivery or of acceptance, could be 
formed.” 

In the case at bar, Mrs. Conroy was holding a 
certain note, subject to the order of the intestate. 
Just prior to the death of the principal, Mrs. Con- 


XU 


| being struck by a locomotive. 


and a trial 


costs to abide the event. 


Judgment reversed new granted; 


All concur. 
_ - _ 


DEATH BY WRONGFUL ACT-— MEASURE 
OF DAMAGES. 


N John D. Toppin, Adm’r, v. The D., L. & W. 
R. R. Co., tried in the New Jersey Supreme 
Court, Essex circuit, January 28, 1898, the follow- 
ing charge to the jury was delivered by Judge 
Depue. The suit was for damages for the death 
of a boy fourteen years of age, who was killed by 
His next of kin was 
his father, who was appointed administrator, and 
brought the suit: 


DepvuE, J. — It is impossible, gentlemen, for any 
one to look outside of the legal issues of this case, 
and not feel a sympathy for these parents, because 
of this calamity that fell upon their household, 
but we should remember in the administration of 
the law — and that it is the administration of jus- 
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tice — that this case is not to be considered on any 
issue of that character. 

The father, as the next of kin of this lad, comes 
into court and asks the consideration of the court 
and the jury of the legal rights conferred upon him 
by statute; and the problem for our consideration 
is what these legal rights are, and what redress 
for this calamity the law has provided for those 
who have suffered from it. 

No such action as the one that is now before the 
court could have been maintained at common law. 
As the common law stood, a father, a wife or a 
child suffering loss by the death of a child. a hus- 
band or a parent had no legal redress iin the recov- 
ery of damages. The action that we are now 
trying is an action which is purely the creature of 
a statute which confers upon a party, situate as 
this plaintiff is, a right and the only right under 
which he is entitled to appeal to the judicial tri- 
bunal of the State. That statute prescribes, in the 
first place, the condition under which a suit of this 
kind may be maintained. That is an important 
consideration iin this case. It further provides the 
measure of compensation which a party suing un- 
der these circumstances is entitled to recover. 
That often presents in cases of this kind a diffi- 
culty that is peculiar in the administration of 
justice; the measure of compensation provided by 
the statute, how it shall be construed, and on what 
considerations it shall be decided. 

I have said that the action was the creature of 
the statute, and I have said that the statute pre- 
scribes not only the conditions under which the 
action may be maintained, but prescribes and fixes 
the measure of compensation. I will iead the 
section: 

“In every such action the jury may give such 
damages as they shall deem fair and just with 
reference to the pecuniary injury resulting from 
such death to the wife and next of kin of such de- 
ceased person.” 

You will perceive that this statute excludes from 
the consideration of the jury those elements of 
damages which ordinarily enter into and generally 
make up a considerable part of the damages recov- 
ered by a living person for personal injuries. 
Nothing for the pain and suffering of the deceased; 
nothing by way of vindicative or punitive dam- 
ages; nothing for the anguish and distress of a 
parent because of the loss of his child. All these 
are excluded, and the stattitte which gives the right 
says that all that shall be recoverable is the value 
of the pecuniary injury sustained by the next of 
kin. In other words, to adopt the language of the 
plaintiff's counsel, it is the money value of the life 
of the deceased. 

Whether the legislature ought not to provide a 
broader and more adequate mode of compensation 
in cases of this kind it is not for us to consider. 
The statute has been on the statute books for forty 


| years. It has been the subject of criticism and of 
discussion, such as it has received in this case, and 
| it remains there as the declaration of the legis- 
| lative will down to this day; and the lawmaking 

power of the State wills that in the execution of 
| the law as declared by this statute nothing can be 

recovered but the pecuniary injury sustained by 
| reason of the death of the deceased. 

Now, how is that pecuniary injury to be valued? 
How is the money value of the life of a person to 
be estimated? 
graduating the amount to be awarded in cases of 
that kind. But there are elements in every case, 
depending upon the circumstances of the particular 
case, that will enable a jury to exercise its judg- 
ment in awarding that compensation which the 
statute prescribes. For instance, the death of a 
father of a family depending upon his support pre- 
sents considerations for a jury that are peculiar to 
a case of that kind. So the death of a child, where 
a widowed mother or helpless parents are depend- 
ing upon him for maintenance and support, pre- 
peculiar to the 
situation of the ‘parties who are suing to the de- 
; ceased; and the loss of a father or of a son under 


The law prescribes no rule for 





sents considerations that are 


| 


| those circumstances would carry with it a pecuni- 
| ary injury much greater than under other circum- 
stances. So, taking another illustration, parents 
| who are depending upon or are availing them- 
| selves of the money earned by children working in 
| factories or elsewhere, there the deprivation of the 
| service of a son would present considerations that 
are peculiar to a case of that kind; and in the exer- 
cise of judgment in estimating damages, while the 
jury go by probabilities, yet they are not to be 
awarded on what has been called by counsel * the 
wildest guess work; ” they are probabilities which 
a jury will infer from the situation of the family; 
the sitwation of the deceased in the family as likely 
to make it the result of pecuniary benefit. Take 
either of the illustrations I have already given. 
Those conditions on which the probability may be 
based are shown before the jury for the purpose of 
| calling for the exercise of their judgment. They 
| are not to be influenced by “the wildest guess 
| work ” in regard to the probabilities without being 
guided by evidence with respect to the situation of 
the deceased in his family. 

Those are the elements to be considered in this 
case —the probability of pecuniary benefit which 
would have resulted to the father from the continu- 
ance of the life of his son, taking the business, the 
situation of the father on the one hand; the proba- 
bility as to what the boy would thave done, and 
those vicissitudes that are incident to the life, the 
character, the comfort of children. He may not 


have lived to reach maturity; he may have died by 
an accident or by disease; he may have been dis- 
abled or have lost his health and become a charge 
to his father instead of a pecuniary benefit; he may 
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have met with those vicissitudes that 
families in every grade of life where boys are mis- 
led and become wayward because of the situation 


overtake 


in which they are placed. When he became 
twenty-one he would ‘have been emancipated from 
his father’s control and would have had a right to 
his own earnings and to the products of his own 
industry. These are circumstances to be taken 
into consideration with regard to the boy himself. 
Then the evidence shows that he was still at 
school; he had done nothing for his father of any 
considerable pecuniary value down to the time of 
his death; he had been useful in aiding his father 
to some extent in the conduct of his business. 
The project that seems to have been adopted was 
that he should continue at school until his gradu- 
ation in from one to two years. He would have 
continued to ‘have been an expense to his father 
(we are looking at money value) rather than an 
advantage to him in that which he might earn for 
him. The project further was that this young lad 
would engage after his graduation in the business 
of his father, and aid and assist him in the prosecu- 
tion of his business down to the time when he 
reached his majority. Probably, gentlemen, not 
certainly. I am discussing the probabilities aris- 
ing out of the evidence in this case as furnished 
The evidence further shows 
that the father is a prosperous business man, and 


for our consideration. 


you are to consider what prosperous business man, 
having the interest that this father manifestly had 
in this son, and in his family, would have availed 
himself of the services of this young man without 
compensation down to the time he reached the 
age of twenty-one years, and whether there is any- 
thing in this case that would enable you to exer- 
cise a judgment upon, and, in exercising that judg- 
ment, to determine whether the father would have 
availed himself of the services of his son after he 
reached the age of twenty-one years. 

These are the elements from which a jury in the 
disposition of this part of the case are to respond 
in finding a verdict — not from 
work; ” 
ing on which they could rest — but to determine 


“ wildest guess 
not from probabilities which have noth- 


irom the evidence with respect to this young lad, 
bright and in good health, fourteen years of age, 
in the household of a father who was still educat- 
ing him, and who was prosperous in business and 
not likely to become dependent upon his family 
for his support and maintenance, what the money 
value of the life of this child would be under the 
circumstances. If you find a verdict for the plain- 
tiff, you assess your damages on the considerations 
that I have mentioned. I have been the more 
particular in considering this part of the case, by 
reason of the difficulty in conveying to the jury 
the problem that is to be settled, not guessed at, 
but settled by the judgment of the jury in estimat- 
ing the pecuniary value of a life, and for the reason 





that when these cases are tried there is danger of 
misapprehension that leads to a miscarriage of 
justice. 

The verdict was $1,300. 


- J ~ = 


THE REGISTRATION OF ATTORNEYS. 


HAPTER 165 of the Laws of 1898, known as 
the Lawyers’ Registration Act, goes into ef- 





} 


fect, as heretofore announced in these columns, on 
September 1, 1898. The officers of the New York 
State Bar Association are doing everything pos- 
sible to facilitate the work of registration, so far, 
at least, as concerns their own members, the num- 
ber of which approximate 1,000. For the benefit 
of the profession generally, we reproduce below 
the circular, a copy of which has been sent to each 
member of the association, together with the 
blank form of the oath or affirmation therein re- 
ferred to: 

Dear Sir: We desire again to call the attention 
of our members to the provisions of Chapter 165 
of the Laws of 1808, entitled “‘ An act for the regis- 
tration of all persons duly admitted and licensed to 
practice as attorneys-at-law or as attorneys and 
counsellors-at-law in the courts of record of this 
State,” which goes into effect on September 1, 
1898, a copy of which has been heretofore mailed 
to you. 

We enclose herewith a blank form of the oath or 
affirmation required by the statute, which we have 
submitted to the clerk of the Court of Appeals. 
He has pronounced it sufficient, and will file the 
same when properly verified and accompanied by 
the registration fee of twenty-five cents ($.25). 

The affidavit should neither be sworn to nor filed 
prior to September 1, 1808. The proper time to 
sign, verify and file the same is between September 
1, 1898, and January 1, 1899; the result of failing to 
file it until after January 1, 1899, will ‘be to suspend 
the right to practice law between that date and the 
day of its filing. 

Sign your full name plainly, in the form in which 
you wish to have it recorded, and verify. It is not 
necessary that a county clerk’s certificate be at- 
tached certifying to the official character of the 
officer taking the oath. 

It is deemed quite advisable that the judges and 
justices of the courts of record within this State 
should also take and file the oath, as required by 
the statute. 

Strike out, when proper, the words printed in 
italics, or correct the affidavit to conform to the 
facts, the statute requiring the affidavit to be 
‘ substantially ” in the form submitted. It will not 
be necessary to swear to the actual date of admis- 
sion — the term will be sufficient; for instance: ‘‘At 
the September Term, 1876, General Term, etc.’”’ — 
and the same rule will apply to the term of court 
at which the affiant was naturalized. 








126 THE ALBANY LAW JOURNAL. 





For your convenience we send herewith a carton 
in which you may enclose a silver quarter of a dol- 
lar; mail the affidavit and registration fee to the 
clerk of the Court of Appeals in the printed enve- 
lope enclosed. The clerk will acknowedge its re- 
ceipt by the postal card enclosed, which please 
direct to yourself. 

We mail the affidavit and enclosures to our 
members only, in order that they may be able to 
conform to the statute with as little trouble as 
possible. L. B. Proctor, Secretary. 

Dated Atsany, N. Y., July 30th, 1808. 





In Court oF APPEALS — STATE OF NEw YorK. 





In the Matter of the Registration 
of 
As an Attorney and Counsellor-at- 
Law, Pursuant to the Provisions of 
Chapter 165 of the Laws of the 
State of New York, Passed in 1808. 





STATE OF NEw York, ) 
en es wuaseeevinewe ss 
nn ao bn nkan veabeeaccee \ 


being duly sworn, affirmed, (a) do depose and say: 

That I am a natural-born citizen of the United | 
States, naturalized citizen of the United States, hav- | 
ing been duly naturalized at a Term of the .......... 


alga 2°” ae 
GIN 6 cacscccnvccrccstecnss on or about the | 
BATS RE day of .............. 18 ; that I now | 
eer eee eT Street, | 

‘ eer I at ana Tak il a Sens aoe New | 
Be PONE OF io vc cere sicviecnneissmnns and | 
have an office for the transaction of law business at | 
Sk ensiedhgedseuabieds DEE cctacen taaes 
de cine ena ek waa within this State (b). 


That I was duly and regularly licensed and ad- 
mitted to practice as an attorney and counsellor- 
at-law, an attorney-at-law, in the Courts of Record 
of this State, at the .............-..4. Term, 18 , 
of the General Term, Appellate Division, of the Su- 
preme Court of this State, or (c). 


ee ee ee a) 





(a) Erase words in italics, if not necessary. 
(b) Section 60, Code of Civil Procedure. 
(c) “Or other Court, as the case may be.” 
Sec. 1, Chap. 165, Laws 1808. | 


es 


in this State, and that I took the Constitutional 
oath of office (d). 

Subscribed and sworn to, affirmed } 
before me, this .... day of ......... 
189 . | 


HIS WISE AN+WER. 





|" takes but an ordinary man to return an angry 
answer to an insult. The extraordinary man is 
he who, under such circumstances, holds himself 
so well under control that he controls his adver- 
sary also. 
Persia once possessed such a man, and was 
-lear-sighted enough to make him a judge. He 


| was the chief judge of Bagdad in the reign of the 


Caliph Hadee, and his name was Aboo Yusuph. 


Tle was a very wise man, for he knew his own 


deficiencies, and was actually sometimes in doubt 
; to whether he possessed sufficient wisdom to 
give a just decision in cases peculiarly shrouded 
in mystery. 
It is related of him that on one occasion, after a 


| patient investigation of facts, he decided that he 


had not sufficient knowledge to pronounce on the 
case before him. There was in his presence a 
pert courtier, one of those men who take long to 


| learn that wisdom and impudence are not closely 


related. 
“ Pray, do you expect that the Caliph is to pay 


| you for your ignorance?” the asked, hoping to 


place the judge at a disadvantage. 

“TI do not,” was the mild reply. “ The Caliph 
pays me—and pays me well—for what I do 
know. Were he to attempt to pay me for what 
I do not know, the treasures of his empire would 
not suffice-’ — Youth’s Companion. 


- — 


JUSTICE DALY AND JUSTICE COHEN. 





HE newspapers have already begtn to discuss 
the claims and the availability of candidates 

for judicial nominations to be voted for by the 
people of this city at the election in November 


| next. We never assume to mix in a purely politi- 


cal contest, where conflicting aspirants for the 
bench have not had judicial experience. But when 
judicial officers, who have already demonstrated 
their capacity by an official career, are candidates 
for election, it is only a proper exercise of the 
functions of a legal journal to say a word for the 
guidance of secular journals as well as laymen. 
We, therefore, indorse without reservation the 
candidacy of Justice Joseph F. Daly and Justice 
William N. Cohen for the Supreme Court in the 
county of New York. 
As to Justice Daly we have something of the 





(d) Oath must be “ substantially” in the above 
form, the blanks being properly filled (id). 
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same feeling entertained a year ago in recommend- 
ing the nomination and re-election of Presiding 
Justice Van Brunt. As then suggested, it would 
be an act of mere supererogation to point out the 
candidate’s qualifications. Justice Daly has filled 
a judicial position in this city for nearly thirty 
years, with entire satisfaction to the public and 
steadily increasing honor to himself. The senti- 
ment of the bar is practically unanimous for his 
retention in office. From the personal point of 
view, Justice Daly is morally entitled to a re-elec- 
tion; and, beyond this consideration, the ‘people 
should be admonished of the public loss that would 
ensue from throwing away the fruits of conscien- 
tious judicial experience by not electing Justice 
Daly as his own successor. 

With regard to Justice William N. Cohen, his 
nomination and election would not involve an un- 
tried experiment. He has served by appointment 
for a sufficient period to demonstrate that he will 
be in all respects a worthy and efficient justice of 
the Supreme Court. Justice Cohen has not only 
vindicated the wisdom of the governor in picking 
out a practical trial lawyer for elevation to the 
bench, but has in his opinions, filed in several 
close and interesting cases, displayed an unusual 
gift for passing upon theoretical questions of law. 

The sentiment is steadily increasing to take the 
judiciary as far as possible out of the ordinary 
hazards of politics. Under an elective system it is 
essential for the maintenance of a conscientious 
judiciary that judges in office should realize that 
the only assurance of re-election is to be sought 
simply in being good judges. The expiration of 
the terms of Justice Daly and Justice Cohen af- 
jords an excellent opportunity to give the move- 
ment for a non-partisan judiciary a righteous 
impetus. — New York Law Journal, August 8, 
i8g8. 


———— 


JUDGE PARRY SHOT IN COURT 


IS HONOR JUDGE PARRY, sitting at the 
H Manchester County Court, last Tuesday, the 
26th inst., was the victim of a terrible outrage. His 
first business was to give judgment in a case of 
Singer’s Sewing Machine Company against two of 
the court bailiffs, father and son, named respec- 
tively William and William Joseph Taylor, who 
were accused of misconduct in the discharge of 
their duties. 

Judge Parry announced his judgment to the 
effect that the elder Taylor would have his certifi- 
cate suspended, and must pay a fine of £10. Im- 
mediately after the judgment had been announced 
William Taylor made a dash for the bench, and 
when only a few feet away from it fired a revolver 
point blank in the face of the judge. He fired at 
least three shots, and each of them took effect, one 
on the left cheek, another in the jaw, and the third 


XUM 





behind the left ear. All three bullets lodged in Mr. 
Parry’s head and face. A rush was made by those 
in court at Taylor, who was pinned against the 
wall, the revolver falling to the floor in the strug- 
gle. It proved to be an old and somewhat rusty 
weapon, and this fact alone saved, it is declared, 
the judge from ‘instant death. As the prisoner was 
secured Judge Parry sank back in his chair and 


‘presented a ghastly spectacle, with the blood flow- 


ing from three separate wounds. He did not, 
however, faint, and several surgeons who were in 
court instantly did what they could to check the 
flow of blood. The prisoner was removed and the 
court hastily cleared, after which Mr. Parry» was 
carried to his private room and placed on the floor. 
A horsed ambulance was speedily brought to the 
court, and into this the judge was lifted as gently 
as possible and removed to the adjacent hospital. 
There the surgeons examined his wounds, and de- 
cided that Mr. Parry was too weak to allow of the 
bullets being extracted. He was, however, revived, 
and during the afternoon was reported to be in a 
satisfactory condition. A later medical report was 
to the same effect, and the doctors, while maintain- 
ing some reticence, declare that the chances of the 
judge’s recovery are favorable. The wound be- 
hind the ear is regarded as the most dangerous. 
Meanwhile Taylor, Sr., who bears an unenviable 
character, and who thas been more than once pub- 
licly reproved by the bench, was removed to the 
cells in the town hall, and there later in the after- 
noon he was formally charged with attempting to 
murder Mr. Parry. — Law Times (London). 





WAR-TAX RULINGS. 


HE commissioner of internal revenue has ren- 
dered a decision, based upon the advice of the 
attorney-general, to the effect that “ bank checks 
drawn in this country on a foreign bank or banker, 
payable at sight or on demand, are subject to the 
same stamp tax as bank checks drawn in this coun- 
try wpon a domestic bank,” that is, to a two-cent 
stamp only. Bankers regard this decision as of 
far-reaching importance, not only to the bankers 
in this country engaged in doing a foreign ex- 
change business, but to the government also; to 
the latter because it will be the means of enabling 
the government to collect a large amount of reve- 
nue on all demand exchange sold in this country, 
which by a previous ruling has been diverted 
langely to Canadian and other foreign banks, and 
thus escaped the payment of any tax at all. 
WASHINGTON, Aug. 13.—Two troublesome stamp 
tax questions were presented ‘by a visitor at the 
internal revenue bureau in the treasury to-day. 
The first was as to the taxation of receipts for 
rent. Although no formal decision has been 
reached on rent receipts as a whole, it was stated 
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informally at the department that nothing in the 
revenue act has yet been discovered which would 
require a stamp on an ordinary bare receipt for so 
much cash paid for rent. A_ receipt, however, 
which contains any other matter than a mere ac- 
knowledgment of money paid will always have to 
be judged on its own merits. Thus, on Monday 
the commissioner passed upon a form of receipt 
for rent which had certain special features. The 
payment was made for one month in advance, and 
a footnote expressly specified certain things which 
the tenant obligated himself to do. This, it was 
admitted, was put in for the purpose of making use 
of it should it become necessary to dispossess the 
tenant by legal process. The inclusion of this mat- 
ter took the document out of the category of a 
simple receipt, and converted it into a “ memo- 
randum or contract for the hire, use or rent of any 
land, tenement or portion thereof,” as provided for 
in schedule A, under the title ‘“‘ lease.” 

A similar rule would apply to the case of an 
“agreement of sale of real estate,” which was the 
subject of the second question propounded to-day. 
An ordinary naked agreement to sell real estate 
does not, in the opinion of the internal revenue 
bureau, fall within any of the scheduled provisions. 
But if such an agreement were drawn with any 
notes or clauses which would make it convey or 
purport to convey any title to the property, it 
would cease to be a mere agreement of sale, and 
become a memorandum of sale, under the title 
“ contract ” or a “ conveyance,” both provided for 
under schedule A. The only safe course is to make 
such a document strictly what it purports to be, 
or else take the best of legal advice, in order to 
insure against disagreeable consequences. — New 
York Evening Post. 


ee 


| PROOF OF CORPUS DELICTI. 


NE of the technical shibboleths of the English 
criminal law has been the requirement oi 
affirmative proof of the corpus delicti in criminal, 
and especially in capital, cases; that is, of physi- 
cally demonstrating, when a person is on trial for 
murder, that his alleged victim is actually dead. 
Of course, when the life, or the life imprisonment, 
of a defendant is at stake, the courts are under 
obligation to carefully weigh all the evidence, and 
not sanction a judgment if, on the whole case, any 
reasonable doubt exists as to guilt, or it seems that 
substantial justice has not been done. And the 
modern and more rational tendency is toward re- 
garding the proof of the corpus delicti only as on a 
par with the other important testimony. 

In the State of New York, section 181 of the 
Penal Code recognizes the historical condition of 
the law by prohibiting the conviction “ of murder 
or manslaughter unless the death of the person 





alleged to have been killed, and the fact of killing 
by the defendant, as alleged, are each established 
as independent facts; the former by direct proof 
and the latter beyond a reasonable doubt.” Yet, in 
People v. Palmer (109 N. Y. 110), the Court of 
Appeals interpreted this statute so as not to re- 
quire direct proof of the identity of the victim, but 
only of the death. In the opinion of the case last 
cited, Judge Finch remarks that if the law be as 
was contended for on behalf of the defendant, “a 
murderer may always escape, if only he shall so 
mutilate the body of his victim as to make identifi- 
cation by direct proof impossible; or shall so 
effectually conceal it that discovery is delayed un- 
til decomposition has taken away the possibility of 
personal recognition; and it will follow that the 
tenderness of the Penal Code has opened a door 
of escape to that brutal courage which can mangle 
and burn the lifeless body, and has put a premium 
upon and offered a reward for that species of 
atrocity.” 

In the records of the British war office an anec- 
dote is preserved of a workman who, being en- 
gaged in casting metal for the manufacture of ord- 
nance at the Woolwich arsenal, lost his balance 
and fell into a huge cauldron containing twelve 
tons of molten steel. ‘ The metal was at white 
heat, and, of course, the unfortunate man was ut- 
terly consumed in an instant. The war depart- 
ment authorities held a conference and decided not 
to profane the dead by using the steel in the manu- 
facture of and the enormous mass of 
metal was actually interred, and a Church of Eng- 
land clergyman read the burtal service over it.” 
In her recently published niovel, ‘** Helbeck of Ban- 
nisdale,” Mrs. Humphrey Ward introduces a sim- 
ilar episode, the only difference being that the 
church service was read as over the body of a per- 
son buried at sea. 

These actual and fictitious incidents suggest the 
possibility of a person ‘being purposely put to death 
by a method which would render identification or 
even discovery of any part of his remains abso- 
lutely out of question. If it was shown by over- 
whelming circumstantial evidence that a person 
had intentionally pushed another into a cauldron 
of molten metal, it would certainly disclose a grave 
defect in the system of criminal jurisprudence to 
hold that the perpetrator of the crime could not be 
brought to justice because of inability to produce 
any direct proof or physical trace of the corpus 
delicti. If such a case should arise here it might 
lead to an amendment of our Penal Code, to the 
end that in proper cases not only the fact of killing 
by defendant, but also the fact of the death of the 
person alleged to have been killed, may be estab- 
lished by other than direct proof. 

In most of the cases that have been passed upon 
up to the present time, the attempt to dispose of 
the body of the victim thas been either by the com- 
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paratively crude method of setting fire to a build- 
ing, or by the use of chemical agents which have 
not been entirely successful. The famous Park- 
man-Webster case in Massachusetts and the recent 
Luetgert case in Illinois were instances of the lat- 
ter class. 

A still more recent case in the Supreme Court 
of Massachusetts (Commonwealth v. Williams, 
June, 1898, 50 N. E. R. 1035), apparently involved 
an effort to dispose of ‘human remains by setting 
fre to a-‘building. It appears that * the remains of 
a human body of uncertain sex was found in the 
ruins. If we leave on one side the evidence bear- 
ing on the other issues of the case, there was no 
identification of the body otherwise than by the 
place where it was found, by the fact that Gallo 
(the alleged victim) had been seen at his house the 
previous evening, and was seen no more, and by a 
clasp of a pocketbook like Gallo’s found near the re- 
mains. There was no direct evidence of the com- 
mission of a crime.” , 

The clasp of the pocketbook referred to was not 
as satisfactory as the false teeth of Parkman, iden- 
tified by a dentist in the Parkman-Webster case, or 
even as the finger rings found with the alleged re- 
mains of Mrs. Luetgert. We have serious doubts 
whether, under a strict conception of the doctrine 
of corpus delicti, sufficient evidence was made out 
to support the conviction. Nevertheless, we be; 
lieve that the overruling of the exceptions by the 
Supreme Court of Massachusetts was in accord- 
ance with enlightened good sense and substantial 
justice. Justice Holmes, who writes the opinion 
of the court, after reviewing the evidence and 
referring to the possible weakness in the technical 
proof of the corpus delicti, observes: ‘‘ Yet the other 


evidence, taken with the facts just mentioned, war-, 


ranted the jury in finding it proved beyond a rea- 
sonable doubt that Gallo was murdered, and was 
murdered by the defendant.” This case furnishes a 
good illustration of the proper treatment of the 
question of proof of the corpus delicti under the 
modern policy of criminal jurisprudence. It may 
be possible to prove beyond a reasonable doubt 
that a murder has been committed without pro- 
ducing any physical trace of the victim whatsoever. 
Aman should never ‘be sentenced wpon «a charge of 
murder without entirely satisfactory proof of his 
guilt, but there is no reason for unduly exalting 
the importance of one particular and technical kind 
of proof, which the advance of science affords ad- 
ditional facilities for rendering impossible of ob- 
tainment. These views are in harmony with those 
of the Supreme Court of Illinois in Campbell v. 
People (42 N. E. R. 123), which, although actually 
obiter in the matter then before the court, are 
abstractly very forcible in favor of allowing proof 
of the corpus delicti, as well as of other material 
matters in a homicide case, to be made by circum- 
stantial evidence. — New York Law Journal. 








Legal Rotes of Pertinence. 


Days of grace on commercial paper in Delaware 
have been abolished by act of legislature, which 
took effect July 1, 1808. 

The Supreme Court of New Jersey has disbarred 
Horatio N. Barton, of Trenton, and also an- 
nounced the suspension of Joseph K. Field, of 
Orange, pending final action. 


Judge John F. Dillon, the eminent lawyer and 
legal author, whose wife and daughter perished in 
the wreck of the steamer La Bourgogne, made an 
earnest effort to induce the French steamship com- 
pany that owned the Bourgogne to send out a 
vessel to search for the bodies of the victims of 
that appalling disaster. Failing in that, he himself 
chartered the steamer Hiawatha and sent her on 
the quest. Unfortunately, the bodies of Mrs. Dil- 
lon and her daughter were never found. 


An effort to force a negro child into private 
schools which were open to white children only 
was recently made in Maryland. The teacher re- 
jected the colored applicant, and his father went to 
the courts to obtain what the claimed to be his 
rights. The case was finally decided by the Mary- 
land Court of Appeals, which declared that “ the 
authorities all hold that the fourteenth amendment 
refers, as its terms import, exclusively to State 
action, and not to anything which might be done 
by private individuals.” 

Charles Allen, judge of the 
Massachusetts Supreme Court, has tendered his 
resignation to Governor Wolcott. Judge Allen is 
in his seventy-second year, and has been eligible 
for retirement on half pay, under the recent law, 
for more than a year past. He is still active and 
vigorous in mind and body. He was born in 
Greenfield, April 17, 1827, was graduated from 
Harvard in the class of ’47, was admitted to the 
1867 to 
1872, and was appointed a judge of the Supreme 
Court on January 23, 1882, by Governor Long. 


senior associate 


bar in 1850, was attorney-general from 


In the August number of Law Notes we ob- 
serve a communication to the editor from Attor- 
ney Andrew Colvin, of Albany, in which the 
writer criticises the conclusion of Mr. Justice 
Brown in his recent address upon Chief Justice 
Marshall. That conclusion was to the effect that 
‘society must adapt itself to its new conditions 
and do its best to minimize the evils of the situ- 
ation.” Justice Brown was referring to the trusts 
and the efforts made to control them. Mr. Colvin 
very pertinently inquires, Why should not society 
create a condition to meet the new conditions by 
properly controlling trusts? Although there may 
be no power in the government under the Consti- 
tution to control private enterprises in this man- 
ner, society has the inherent right to 
protect itself. use, he asks, is the 


always 


Of what 
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boasted flexibility of the Common Law if it can- 
not be adapted to such a purpose? As to the 
Constitution, he shows it is the creature of the 
people, and subject to their amendment. The fact 
is also pointed out by Mr. Colvin that in one par- 
ticular, at least, the principles of the monopolist 
and of the modern socialist nearly, if not quite, 
coincide. Both aim at and advocate economy of 
production and distribution — the former for indi- 
vidual profit, to the exclusion of government con- 
trol; the latter demanding government control to 
the exclusion of individual profit. The successful 
combinations and trusts of the past ten or fifteen 
years have driven out competition, not by gaining 
control of existing sources of production, and 
then arbitrarily raising prices, but by first obtain- 
ing the sources of production and then so cheap- 
ening production and distribution, by conservative 
business management and aggregation of capital 
employed, that the individual producers could not 
manufacture and distribute at the same price at a 
profit. Mr. Colvin continues: ‘So soon as a sin- 
gle corporation controls the necessities of life it 
must furnish to the people, by whose grace it 
exists, those necessities at such a price that the 
individual obtains his fair share in the economy of 
production and distribution; if the combination 
refuses to do this it will simply cease to exist. 
This result is inevitable, and no amount of educa- 
tion or argument can avert it. I therefore con- 
clude that the monopolistic idea carries with it 
not only the seeds of its own destruction as a 
monopoly for individual gain in an undue amount, 
but that it is constantly educating the people until 
they will finally arrive at an appreciation of the fact 
that they can obtain commodities cheaper by fos- 
tering and controlling trusts, giving to the enter- 
prising promoters fair compensation and to the 
public the residue of the profit in reduced retail 
prices to the consumer, than they can by opposing 


trusts and attempting to produce and distribute by | 


individual enterprise. To conclude that individual 
effort will be at an end when industry is managed 
through a single executive head is attributing to 
the human mind meagre possibilities indeed. 
Commerce, the accumulation of wealth, and the 
obtaining of a bare and simple livelihood should 
be means and incidents. Under existing social 
and economic conditions at least two of these, 
commerce and the obtaining of a livelihood, are, 
by stress of circumstances, the aim and end of life.” 
In conclusion, Mr. Colvin advocates the enactment 
by congress of proper laws for the control oj 
trusts, but if this cannot be accomplished, then, he 
says, the same result will occur, sooner or later, in 
some other way. “It is not the laws which make 
the people, but the people who make the laws.” 
We believe Mr. Colvin is on the right track, and 
that the true solution of the great problem con- 
nected with trusts lies in their proper control, not 








in their destruction, for they are the legitimate 
outcome of modern conditions and developmenis 
which are not only irresistable, but capable 0; 
adaptation to the beneficent uses of mankind. 


_ 


English Hotes. 
Mr. Arthur Hudson, solicitor-general of the col- 
ony of Sierra 
colony, on the steamship Batanga, from Liverpool. 


Leone, has left England for tha: 


An excellent portrait of Sir Frank Lockwood, 
painted by Mr. J. F. R. Wood, of Dulwich, has 
been purchased by the “ Lockwood Memorial 
Committee ” for presentation to Lady Lockwood. 

Mr. Justice Day continues to agree with the 
grand juries throughout the country that flogging 
would be an appropriate and deterrent punishment 
in the case of offenses against female children. 
The home secretary continues his crusade against 
flogging, and has limited the right to inflict it for 
prison offenses, and accepted an amendment to the 
Vagrancy Bill abolishing the whipping of incor- 
rigible rogues. 

Mr. Carson, Q. C., is nothing if not emphatic, 
and his emphasis always happily blends the poetic 
and the practical. What could be more striking 
(asks the Daily Telegraph) than the figure of 
speech he employed in addressing a jury before 
the lord chief justice on Wednesday afternoon? 
“Gentlemen,” he said, “the charges against my 
clients are only mares’ nests, which have been 
traced to their birth, and are found to have had 
neither origin nor existence.” 

In the discussion of the Criminal Evidence Bill 
it was proposed to allow an accused person to go 
before the grand jury, says the Law Times. The 
law officers approved the suggestion; but it cre- 
ated alarm on the ground that it would change the 
grand jury into a judicial tribunal. It is now a 
quasi-judicial tribunal — it finds or does not find a 
prima facie case. The prisoner would certainly 
have a better chance in private than in the nervous 
atmosphere of a public court of giving his ex- 
planation if he had one; and we agree with the 
Either 
this or abolish grand juries, which have become a 
useless incumbrance. 


solicitor-general in wishing it was the law. 


A strange and audacious theft has just come to 
light at the Law Courts, Strand, says the Daily 
Chronicle, where it was actually perpetrated under 
the very eyes of the lord chief justice. It appears 
that a well-known solicitor engaged in an im- 
portant case involving many thousands of pounds 
was seated the other day at the solicitors’ table in 
the well of the lord chief justice’s court awaiting 


a case in which he was engaged, and which, 


though not reached, was entered for hearing. Just 
as Lord Russell of Killowen was rising for the 
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day, and while the solicitor had his attention de- 
voted to the bench, a gentlemanly-looking, well- 
dressed person, wearing a silk hat and frock coat, 
approached the solicitors’ table, and, lifting a well- 
stocked bag placed within the very reach of the 
owner, coolly walked off with it and its indis- 
pensable contents. When this daring theft was 
discovered the greatest excitement prevailed, and 
speculation was rife as to whether this was not a 
novel ruse for defeating the ends of justice. In 
the course of a swhsequent search the contents of the 
bag were discovered in one of the lavatories of the 
courts, where the thief had evidently gone to either 
examine or disgorge its contents. The daring 
operator disappeared with the bag itself, and has 
not since been heard of. 


Legal Laughs. 


* Judge Walker, of Maysville, was very strict on 
the bench, but not always so in his private life,” 
said John L. Scott, of Frankfort, Ky. “It had 
become the custom of the lawyers traveling the 
circuit to indulge in a friendly game of poker after 
court adjourned at night, and Judge Walker fre- 
quently joined in the game. One night at Brook- 
ville, in Bracken county, the court and the attor- 
neys joined in a game on the evening that they 
arrived, and the next morning, when court opened, 
the judge, in giving the usual charge to the grand 
jury, addressed himself to the attorneys: 

“* Gentlemen, you are officers of the court, and 
as such are sworn'to uphold the laws and the Con- 
stitution ‘of the State. 
poker, contrary to the statutes in such cases made 
and provided. Each of you will be fined $10 upon 
the return of indictments, the bringing of which 
I have instructed.’ 

“ Turning to the prosecuting attorney, he said: 
“Wadsworth, you are not only a lawyer, but the 


You thave been playing 


prosecuting attorney, sworn to bring offenders to 
justice. You will pay $25.’ 

“* Walker,’ laying his hand upon his 
breast, ‘you are not only a lawyer, but a judge. 
You have violated the law, and must pay $50.’ 

“ He paid the fine, as did each of the lawyers, 
and it broke up the game on that circuit.” 


own 


Years ago in New Hampshire there were three 
commissioners appointed to examine candidates 
for admission to the bar, says an exchange. At 
one time the commissioners were Jeremiah Mason, 
the ablest lawyer in the State; Mr. Sullivan and 
another member of the bar. Of a certain candi- 
date who presented himself for examination, Mr. 
Willard tells this story in his book, “ Half a Cen- 
tury with Judges and Lawyers.” He was an 
awkward young man, and the commissioners pro- 
ceeded to examine ‘him thus: 

“What is property? ” 





The candidate described it. 

* How is it acquired?” 

“In various ways.” 

** Illustrate.” 

“Mr. Mason gets his by high fees, Mr. Sullivan 
by usury and Mr. * 

“ Stop, stop!” exclaimed Mason. 
can admit him, Brother Sullivan.” 





“1 think we 


One of the stories told by Judge Parry, who has 
a keen sense of humor, is, says the Daily News, of 
a Jewish woman who was summoned before him 
for the nonpayment of a week’s rent. “ Why don’t 
you pay the money?” the asked her. ‘“ Last Fri- 
day week, when I was cooking a rabbit ” she 
began. “‘ My good woman,” interrupted the judge, 
* never mind the rabbit, but tell me why you didn’t 
pay the rent.” “I am telling you,” retorted the 
woman, “if you will only let me. Last Friday 
week, as I was cooking a rabbit, the soot fell down 
and spoiled the rabbit, and do you think I was 
going to pay rent for that week?” He tells an- 
other story of two Jewish litigants, one of whom 
offered to bet twenty pounds he was right. Judge 
Parry turned to the other litigant and asked if ‘he 
was prepared to make a similar bet, but he replied 
sadly that he had no money. ‘Later on, however, 
finding the case going against him, and thinking 
to strengthen his cause, he cried excitedly: “I will 
bet ten pounds of my father’s money.” 





‘ 


———— 


Motes of Recent American Decisions. 





Deed — Incapacity — Undue Influence. — A 
grantor in a deed may be extremely old, his un- 
derstanding, memory and mind enfeebled and 
weakened by age, and his action occasionally 
strange and eccentric, and he may not be able to 
transact many affairs of life, yet, if age has not 
rendered him imbecile, so that he does not know 
the nature and effect of the deed, this does not 
invalidate the deed. If he ‘be capable at the time 
to know the nature, character and effect of the 
particular act, that is sufficient to sustain it. (Dela- 
plain v. Grubb [W. Va.], 30 S. E. Rep. 201.) 

Eminent Domain— Damages. — One whose 
lands are taken under eminent domain is entitled 
to interest on damages assessed as of the day of 
the taking, though he refuses to yield posSession 
till compelled. (Imbescheid v. Old Colony R. Co. 
[Mass.]. 50 N. E. Rep. 609.) 

Libel — Words — Actionable Per se. — A letter 
recited: ‘‘ We are looking into the doings of this 
tribe of attorneys. It looks very much as though 
they put their heads together, and each of them 
get as much out of the estate as possible. An out- 
side attorney told me a few days ago that M. had 
put a lien on the estate for $1,250 on account of 
the heirs you represent, and $500 extra to fight the 
church, making $1,750 for one and the same thing. 
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Outrage!” Held to be libelous per se. (Mosnat 
v. Snyder [Iowa], 75 N. W. Rep. 356.) ° 

Master and Servant — Negligence — Respond- 
eat Superior. — The doctrine of respondeat superior 
applies only when the relation of master and serv- 
ant is shown to exist between the wrongdoer and 
the person sought to be charged for the result of 
the wrong at the time and in respect to the very 
transaction out of which the injury arose; and a 
servant employed and paid by one person may 
nevertheless be, ad hoc, the servant of another in a 
particular transaction, even when the general em- 
ployer is interested in the work. (Higgins v. 
Western Union Tel. Co. [N. Y.], 50 N. E. Rep. 
500. ) 

Mortgages — Assignment — Discharge. — A 
mortgagee assigned and delivered the mortgage 
and note to plaintiff. The mortgage was recorded, 
but the assignment was not. One about to pur- 
chase the premises discovered the mortgage of 
record unsatisfied, but, on the mortgagor’s assur- 
ance that it had ‘been paid, took a conveyance and 
paid the price, and a discharge executed by the 
original mortgagee was afterwards recorded. Held, 
that the record of the mortgage was notice of a 
lien, and the purchaser was put on inquiry as to 
the ownership of said note and mortgage, and is 
not protected by such discharge as against plain- 
tiff. (Babcock v. Young [Mich.], 75 N. W. Rep. 
302.) 
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Rew Books and Rew Editions. 


The Quebec Law Index. Embracing all the Leg- 
islation of the Province of Quebec from 1867 
Down to and Including the Year 1898. By 
Harris H. Bligh, Q. C., Librarian of the Su- 
preme Court of Canada. Montreal, Canada: 
C. Theoret, Law Bookseller and Publisher. 
1898. 

This is the first time that an index to the statutes 
of the province of Quebec has been undertaken, at 
least with such elaborateness as this. This index 
embraces not only every chapter, public and pri- 
vate whether repealed or still in force, but every 
subject upon which the legislature has passed, con- 
tinuing the same in an unbroken succession of 
references from the earliest enactment to the pres- 
ent day. The index, so far as it relates to general 
subjects, is arranged strictly in alphabetical order, 
while under the several headings each subject is 
foltowed chronologically, giving in every case the 
volume (or year), the chapter and (when neces- 
sary) the section, subsection or page. This ar- 
rangement greatly facilitates reference, and, 
indeed, the whole plan of the work seems to be 
excellent. It cannot fail to prove of much utility 


and convenience to legislators, members of the 
legal professton and the public generally. 








The Municipal Code of the Province of Quebec. 
Annotated by J. E. Bedard, C. R.. Q. C, 
Advocate, Quebec Bar. Montreal: C. The- 
oret. 1808. 

This work is complete and exhaustive, giving 
both versions of the text — English and French — 
with copious annotations. The alphabetical index 
at the end of the volume is admirably full, and it 
Both editor 
and publisher have done the ‘bar of the province a 
great service in furnishing so complete, well-ar- 


is entirely safe to say has no equal. 


ranged and admirable a work. 
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BOOKS AND PAMPHLETS RECEIVED. 


The Philosophy of Myth, or the Difficulties in 
the Way of Proof. By Isaac Franklin Russell, of 
the New York Bar. 

The Poor and Charitable Laws of New York. 
Address by Hon. C. Z. Lincoln, New York State 
Statutory Revision Commission, delivered at Niag- 
ara Falls, N. Y., June 15, 1808. 

Notes on the Foreign Policy of the United 
By Car- 
Randolph, author of * The Law of Emi- 
nent Domain.” 

The Common Sense of the Common Law. Ad- 
dress at Commencement of Dickinson College 
School of Law at Carlisle, Pa., June 7, 1898. By 
William B. Hornblower, of the New York Bar. 

Fifty Years of Reformed Procedure. 


States Suggested by the War with Spain. 
man F. 


Annual 
Address before the Indiana State Bar Association 
at Indianapolis. By Wm. B. Hornblower, of the 
New York Bar. 

Report of the Second Annual Meeting of the 
State Bar Association of Indiana, held at Indian- 


apolis, June 29, 1808. 
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Literary Hotes. 

Houghton, Mifflin & Co. have recently issued a 
new catalogue of their law publications, among 
which will be found many books of great value to 
lawyers. In the early part of his career as a 
printer, the late Mr. Henry O. Houghton, the 
founder of the business, became familiar with the 
making of law books. The law appealed to him as 
a science, and his large acquaintance with leading 
lawyers, including the late Judge Bennett, enabled 
him to come into close touch with the legal pro- 
fession. When he became a publisher, a few law 
books were -browght out with his imprint. Later 
an amalgamation with James R. Osgood & Co. 
introduced other important texts, and while the 
efforts of the house have been more largely di- 
rected along the lines of literature, biography and 
history, standard legal works have been added 
from time to time to the list. 
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